Feeley and Rubin use the first fifteen years of systemic prison reform litigation as both context and source for a theoretical description and legitimation of a judicial activity they contrast to interpretation and label policymaking -"the process by which [judges] exercise power on the basis of their judgment that their actions will produce socially desirable results" (p. 5). The purpose of the authors' "microanalysis" of prison cases is to understand judges and how they are motivated and constrained and to construct a "theory of judicial policy making from the different, complex features that the [prison litigation] example offers." 16 Feeley and Rubin's most basic point is that "judicial policy making [is] a separate judicial function with its own rules, its own methods, and its own criteria for measuring success or failure" (p. 3), and their book proceeds to describe these elements (pp. 380-81) .
It is Feeley and Rubin's grand design to transform our vision of judging and of law by expanding it to include policymaking as well as interpretation. Their subsidiary goals are to describe the history of prison reform litigation in this country; to present a sociological description of the "institutional phenomenology of judicial decision making" (p. 212); to persuade readers that federalism and separation of powers have no normative (and, as a result, little positive) force; and to recast the concept of the rule of law. Succeeding in any of these projects is worth a book; shedding as much light on all of them as the authors do is a major achievement.
The strengths of this work are formidable. It is well written, interesting, nuanced, and erudite. The authors' account of pre-1960 prison cases (pp. 30-34) is itself a brief but important historical contribution. Their normative analysis of federalism (pp. 171-203 ) is creative and provocative and has garnered sustained scholarly attention elsewhere. 17 Particularly insightful is the discussion, in the final chapter, of the abiding paradox of litigated prison reform: even if litigation has eliminated the worst abuses -the Tucker teleas Powerbroker, supra note 12, at 50-53, 62-64, 80 ; Fletcher, Discretionary Constitution, supra note 12; Resnik, Managerial Judges, supra note 12; Sturm, Normative Theory, supra note 13.
16. P. 211. I agree entirely with the authors on the appeal of such "microanalyses." See also Edward L. Rubin, The New Legal Process, the Synthesis of Discourse, and the Microanalysis of Institutions, 109 HARV. L. REV. 1393 REV. , 1424 REV. , 1425 REV. , 1425 REV. -26 (1996 (calling for a "new synthesis for legal scholarship" with a "new unified methodology" -"the microanalysis of institutions").
17. The authors published this section of the book five years ago, with a somewhat different framework, as an article that has provoked much discussion. See Edward L. Rubin & Malcolm Feeley, Federalism: Some Notes on a National Neurosis, 41 UCLA L. REV. 903 (1994) . For responses to the article, see, for example, DAVID L. SHAPIRO, FEDERALISM: A DIALOGUE 7 nn. 25-26, 107 n.1 (1995) ; Barry Friedman, Valuing Federalism, 82 MINN. L. REV. 317 (1997) ; Vicki C. Jackson, Federalism and the Uses and Limits of Law: Printz and Principle?, 111 HARV. L. REV. 2180 , 2216 -23 (1998 Daniel B. Rodriguez, State Constitutional Theory And Its Prospects, 28 N.M. L. REV. 271, 288 (1998) ; John C. Yoo, Sounds of Sovereignty: Defining Federalism in the 1990s, 32 IND. L. REV. 27, 43 (1998 . [Vol. 97:1994 phones, 18 the bread and water diets, the complete failure to provide medical care, and the authorized violence of convict "trusties" assigned to guard and punish other inmates -its outcome may nonetheless not be one that inmates or their advocates would have chosen. As the authors explain,
The modern constitutional prison is a mixed blessing . . . . Conditions and practices are much improved and the constitutionalization of the process assures that these improvements are likely to be permanent. But the mission of prisons and jails remains safety and security by means of a tight system of control. Judicial reform has, on balance, enhanced the ability of officials to pursue this mission: they are now more, not less, effective and efficient. As such, the courts may have contributed to an increased willingness to rely on prisons and even to the increasing oppressiveness that results from the development of supermaximum institutions. 19 For all its virtues, however, Feeley and Rubin's exploration is flawed by two mismatches between the litigation underlying their theory and the theory itself. I take issue, first and probably less significantly, with their strong insistence that the prison cases amount to "policymaking" untethered to the Constitution's text. The authors consider the Eighth Amendment's prescription against "cruel and unusual punishments" a basically contentless cipher that acts only to give courts "jurisdiction" over policy disputes (pp. 14, 146) ; they present in support of this contention evidence that judges presiding over prison cases thought morality and national practice relevant considerations in determining the scope of the Eighth Amendment. They are persuasive on the factual point that morality and national practice played a role in convincing judges to hold some prisons constitutionally liable to inmates, but not on the theo-18. As Feeley and Rubin describe, the Tucker telephone was a torture device used to punish inmates in Arkansas; it was attached by electrodes to a prisoner's extremities (including his genitals), and guards would use its hand crank to generate electricity. See p. 56 n.*.
19. P. 375. Based on my experience as a prison and jail litigator (at the U.S. Department of Justice Civil Rights Division), I agree with Feeley and Rubin that, at least, well-conceived and well-executed prison litigation can be instrumental in turning around troubled facilities. It is not this review's purpose (as it is not Feeley and Rubin's effort) to evaluate if prison cases have, overall, led to "better" prisons, whether that means facilities that are more humane, safer, more orderly, or more successful at some project such as rehabilitation or deterrence, or whether the costs of any improvements were justified. Such an evaluation would be extraordinarily difficult, both practically and theoretically. See pp. 362-66. I would, however, second Feeley and Rubin's worry that by promoting the comforting idea of the "lawful prison," the litigation movement may have smoothed the way for ever-harsher sentences and criminal policies and contributed to the current situation, in which our prisons and jails confine over 1.8 million people at last count -.66% of the nation's total population. See Darrell K. Gilliard, Prison and Jail Inmates at Midyear 1998, in April 1, 1980 to May 1, 1999 (internet release June 25, 1999 <http://www.census.gov/population/estimates/nation/intfile1-1.txt> (estimated population on July 1, 1998 was 270,299,000). retical claim that these liability assessments amounted to something quite different from constitutional interpretation. I think it is quite within the bounds of interpretation, traditionally defined, for judges to read the constitutional words "cruel and unusual" to forbid purposeful (or deliberately indifferent) infliction of pain on prisoners -by torture, starvation, denial of medical care, failure to protect from known dangers of violence from other inmates, or excessive force. For judges to reach this conclusion, in the early 1970s and today, by evaluating what they learn from litigants about conditions in defendants' facilities in light of a conception of national morality and prison practices, seems similarly reasonable. "Cruel," after all, is a word with moral content, 20 and "unusual" is best read in a national charter of rights to direct a national comparison. In any event, this dispute is not the focus of this review, because it is indisputable that where judges continued after assessing liability to craft remedial orders, those orders were not similarly "interpretive" of the Constitution. As in most areas of injunctive practice, design of prison remedies requires the kinds of instrumental judgments that we typically label "policy," as decree-drafters decide how to bring about institutional changes that will ensure that the rights at stake are respected in the future. 21 Even further lessening the impact of this disagreement is that much of what Feeley and Rubin describe as the "rights" announced in the prison cases (p. 320 n.*), I would say were part of the admittedly instrumental "remedies." For example, where Feeley and Rubin argue that federal judges announced that nonbureaucratic prisons violated the Constitution (pp. 271-90), I would say, rather, that judges more typically first found that certain prisons violated the Constitution, and then imposed bureaucratizing solutions to the problems. So I agree with Feeley and Rubin that the prison cases are sensibly thought of as "policymaking" in part if not in whole.
But Feeley and Rubin's analysis has a deeper flaw, which is the major subject of this review (following brief summaries of the early history of the litigation and of the authors' theoretical framework). The history of litigated prison reform reveals it to be an intricate set of interactions framed by the rules of litigation and involving many groups, with varying roles, interests, and constraints. Feeley and Rubin's theory, however, almost exclusively concerns the sole institution of the judiciary, and even more narrowly, the judicial activity of doctrine creation. The authors fail to assess the significance of the larger context (or, as they might prefer, the "institution") of the 20. See, e.g., Richard H. Fallon, Jr., A Constructivist Coherence Theory of Constitutional Interpretation, 100 HARV. L. REV. 1189 , 1205 (1987 .
21. See, e.g., Fletcher, Discretionary Constitution, supra note 12. For a description of the rules limiting remedial orders, in both settled and contested situations, see infra text accompanying notes 56-65. [Vol. 97:1994 litigation, and their theory fails to reckon with litigation realities such as the burden of proof; the resources, goals, and strategies of counsel; or the difference between settled and litigated outcomes. Yet these are unmistakably important to the cases. It may be that there are other areas of criminal or civil litigation which have been more exclusively judge-driven (the Fourth Amendment law of policing, perhaps, or abortion law). But Feeley and Rubin ask a question of the prison cases -How do judges make policy? -that these cases, at least, cannot answer. The authors do not engage what is for me not only the more interesting but more appropriate question: How do courts function as an arena of policy disputation?
I. PRISON LITIGATION AND ITS LESSONS

A. History
Feeley and Rubin begin their account with an excellent history of early prison litigation, which I briefly recap here (with supplementation). Until the 1960s, federal judges almost invariably refused to intervene in civil cases about prison conditions or the institutional rules to which federal and state inmates were subjected. 22 In taking this "hands-off" approach, judges explained that the judicial role simply did not encompass prison reform. 23 The 22. See pp. 30-37. An isolated early exception was In re Birdsong, in which Emory Speer, a federal judge in Georgia, held that a federal prisoner's Eighth Amendment rights had been violated by a county jailer who chained him by the neck to a grating in his cell at night "so that he could not put his heels to the ground." 39 F. 599, 602 (S.D. Ga. 1889). Speer ordered the prisoner released from this torture. For biographical information on Judge Speer, a Confederate veteran and a stalwart critic of the slave-like peonage and chain-gang systems under which laborers were forcibly conscripted throughout the South, see Benno C. Schmidt, Jr., Juries, Jurisdiction, and Race Discrimination: The Lost Promise of Strauder v. West Virginia, 61 TEXAS L. REV. 1401 , 1484 (1983 ; Benno C. Schmidt, Jr., Principle and Prejudice: The Supreme Court and Race in the Progressive Era. Part 2: The Peonage Cases, 82 COLUM. L. REV. 646, 669-71 (1982) [hereinafter Schmidt, Peonage Cases] . A more significant but nonetheless isolated precursor to the cases of the 1960s was Coffin v. Reichard, 143 F.2d 443, 444 (6th Cir. 1944) , in which an inmate alleged that he was being "subjected to assaults, cruelties and indignities from guards and his co-inmates" and the Sixth Circuit Court of Appeals held that the writ of habeas corpus could be granted to remedy unlawful conditions of confinement. The court commented in a much repeated formulation that " [a] REV. 1212 REV. (1978 (arguing that courts "underenforce" certain constitutional rights because of institutional concerns like judicial capacity, but that government offi-first serious hole in the solid barrier of the hands-off policy came in 1941, in Ex parte Hull, in which the Supreme Court prohibited prison officials from screening inmates' habeas corpus petitions prior to forwarding them to a court. 24 But while Hull allowed pleas for relief from abusive conditions to arrive, in habeas petitions and in other kinds of filed complaints, judges declined to answer those pleas for nearly twenty years. 25 Many of the obstacles to judicial oversight of prisons were doctrinal. Before courts could plausibly undertake to reform prisons, numerous questions had to be resolved: whether and which guarantees of the Bill of Rights govern state as well as federal officials; 26 whether an action for damages or injunctive relief (other than release from prison) could be brought against state or local officials under 42 U.S.C. § 1983; 27 whether inmates would be required to exhaust state remedies prior to bringing such an action. 28 Gradually, these questions did get resolved, each in favor of judicial power, and judges began to intervene, rather than expressing regret that they could not (pp. 34-39).
cials are nonetheless legally obligated to respect such rights fully); see also Lewis v. Casey, 518 U.S. 343, 349 (1996) ("[I] t is not the role of courts, but that of the political branches, to shape the institutions of government in such fashion as to comply with the laws and the Constitution.").
24. 312 U.S. 546 (1941) S. 817, 828 (1977) ("[T] he . . . right of access to the courts requires prison authorities to assist inmates in the preparation and filing of meaningful legal papers by providing prisoners with adequate law libraries or adequate assistance from persons trained in the law.").
25. Federal courts did allow the Justice Department to bring criminal civil rights prosecutions of prison guards for their brutal treatment of inmates; the cases sometimes described the charge as "summary punishment. " See United States v. Best, Crim. No. 13,157 (D. Colo. Apr. 2, 1952) ; United States v. Irby, Crim. No. 19072, (E.D.S.C. Feb. 23, 1952) INDIVIDUAL RIGHTS, 1937 -1962 , at 304-09 (1987 Supp. 132 (N.D. Miss. 1969 ) (granting injunction requiring desegregation of county jail in Belzoni, Mississippi, in lawsuit "encompass [ing] practically all public facilities operated by the county and city and many of the services rendered by the municipality"); Palmer v. Thompson, 391 F.2d 324 (5th Cir. 1967 ) (denying standing as to the city jail in Jackson, Mississippi, to noninmate African-American citizens bringing omnibus public facilities desegregation suit), adhered to without comment on rehg. en banc, 419 F.2d 1222 (5th Cir. 1969) , affd. on other grounds, 403 U. S. 217 (1971) . The lawyers in these cases were generally very involved in civil rights matters, but not (so far as I can tell), affiliated with any kind of national organization with an overall litigating strategy. Indeed, the general counsel of the NAACP Legal Defense and Education Fund, the principal institutional national desegregation litigator, did not think that omnibus suits were likely to be effective. CIVIL RIGHTS REVOLUTION 352-53 (1994) [hereinafter GREENBERG, CRUSADERS] . suits focusing on jails and prison more particularly. 34 But it was not until later in the 1960s that federal judges began to move beyond claims about in-prison violation of generally applicable constitutional guarantees (such as the Equal Protection Clause or the First Amendment) and to entertain seriously the claim that the Eighth Amendment's prescription against "cruel and unusual punishments" might provide a judicially enforceable right to at least minimally adequate prison conditions. The first such cases involved prison discipline -corporal punishment and conditions in disciplinary isolation -presumably because these were easiest to conceptualize as "punishment" separable from the sentence of incarceration. 35 But soon, faced with sometimes uncontested proof of brutal and unhealthful jail and prison environments not just in isolation cells but throughout facilities, judges began to find that such conditions also violated the constitutional rights of inmates 36 and to issue injunctive orders requiring remediation of the unconstitutional practices. The first case to require wholesale reform of a prison occurred in Arkansas, where by 1970 a federal district judge undertook to reform not just one institution, but the 34. See, e.g., Bolden v. Pegelow, 329 F.2d 95 (4th Cir. 1964) Supp. 127 (N.D.N.Y. 1970), affd. in part and revd. in part, 460 F.2d 126 (2d Cir. 1972); Jackson v. Bishop, 404 F.2d 571, 579-80 (8th Cir. 1968 [ Vol. 97:1994 entire penal system (p. 39). Arkansas had a fairly small system: just two facilities, one for blacks and one for whites, housing a total of about 1600 inmates. 37 But the case, Holt v. Sarver, 38 augured a nationwide flood of class-action lawsuits leading to major court orders requiring reform in such areas as housing conditions, security, medical care, mental health care, sanitation, nutrition, and exercise. 39 By 1984 (the first year for which data are accessible), 24% of the nation's 903 state prisons (including at least one in each of forty-three states and the District of Columbia) reported to the federal Bureau of Justice Statistics that they were operating under a court order. In 1983 (the first year these data exist for jails), 15% of the nation's 3338 jails (including at least one in all but two of the forty-five states that had jails, and the District of Columbia) reported court orders. 40 Litigants had been particularly active -or particularly successful -in large facilities: the prisons under court order housed 42% of the nation's state prisoners, and the jails under court order housed 44% of the nation's jail inmates, and for both jails and state prisons, about half of the nation's largest facilities were under court order. 41 The series of Arkansas cases that led up to Holt, and Holt itself, are the subject of the first of five "case studies" Feeley and Rubin DECEMBER 31, 1971 , 1972 , at 12 tbl.1 (1975 . The total number of prisoners in custody in the nation was 198,000; Arkansas ranked 32nd in number of prisoners, and 22nd in incarceration rate per 1000 population. Id. at 18 tbl. 4. 38. Many reported opinions chronicle the course of the litigation. Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970 ), affd., 442 F.2d 304 (8th Cir. 1971 , on remand sub nom. Holt v. Hutto, 363 F. Supp. 194 (E.D. Ark. 1973), affd. in part and revd. in part sub nom. Finney v. Arkansas Bd. of Correction, 505 F.2d 194 (8th Cir. 1974) , on remand sub nom. Finney v. Hutto, 410 F. Supp. 251 (E.D. Ark. 1976 ), affd., 548 F.2d 740 (8th Cir. 1977 ), affd., 437 U.S. 678 (1978 . As with all case studies, it is difficult to know how representative these are in any given respect. 45 Nonetheless, the case studies are useful and concrete descriptions of a varied set of reform litigations.
B. Policymaking
When Feeley and Rubin talk about "prison reform cases," they mean the kinds of cases that are discussed in their five case studies -injunctive actions brought pursuant to the Eighth Amendment. 46 They summarize the course of the litigation movement: 42 104-134, 110 Stat. 1321 104-134, 110 Stat. (1996 , were a response to the "alarming expansion in the number of frivolous lawsuits filed by State and Federal prisoners." 141 Cong. Rec. S14413-14 (daily ed. Sept. 27, 1995) (Statement of Sen. Dole). See 42 U.S.C. § 1997a U.S.C. § § 1915 , 1915A. But (although I know of no [Vol. 97:1994 This massive intervention into state corrections was an act of judicial policy making. Over the course of a single decade, the federal courts fashioned a comprehensive set of judicially enforceable rules for the governance of American prisons. They derived these rules from existing correctional literature, sociology, and their own perceptions of political morality. Such a new code of legal rules, inspired by general moral and empirical considerations and derived from a model that had been hovering near but had not yet appeared upon any accepted agenda, is a typical product of the policy-making process, not very different from a statute or an administrative regulation. [pp. 13-14] Although Feeley and Rubin make some extravagant assertions about the uniqueness of the prison reform cases, naming them "the most striking example of judicial policy making in modern America" (p. 13), and "the high-water mark of judicial policy making" (p. 336), they nonetheless use the cases as exemplars of what they argue is a less unusual process. They posit that "the prison reform cases represent a standard mode of judicial action, that is, policy making of the same kind that the legislature or the executive pursues" (p. 146). The authors then attempt both a general description and general justification of such policymaking. 47 Feeley and Rubin conceptualize the judicial practice of policymaking as having four parts: problem, goal, solution, and implementation:
Problem and goal: The authors argue that policymaking activity by the federal judiciary is triggered by a perceived problem -specifically, a conflict between judges' role, or their understanding of what the current law requires or allows, and their own moral beliefs (pp. 161-62). But such a conflict is sufficient to prompt judges to engage in policymaking, the authors add, only when the judges feel their moral beliefs to be widely, and nationally, shared (p. 352). In the prison cases, Feeley and Rubin argue, the major trigger to the earliest judicial action was the discrepancy between southern prison systems and those elsewhere (pp. . By 1965, the "plantation" prisons of the South were simply no longer morally acceptable data on this point), it seems to be extremely rare for class-action inmate litigation to include a damages component, perhaps because the kinds of harms that might justify damages are so individual as to preclude class certification. to federal judges, who had grown accustomed to their part as foot soldiers in the "wide-ranging, nationally initiated attack on southern institutions that took place in the decades following World War II" (p. 159). The goal of the judges' policymaking followed naturally from the perceived problem, Feeley and Rubin argue: the judiciary sought to impose national norms on state prisons, to stamp out the problematic variation. 48 Solution: When judges make policy, the authors say, they do so by creating new legal doctrine (pp. 204-96) . There are important constraints on this process, which come from the institutional structure of the judiciary and from judges' felt institutional roles. First, judicial policymaking must be allowed by an affirmative grant of "jurisdiction" from a constitutional or statutory source; in the prison cases, the Eighth Amendment served this function (p. 206). In addition, doctrine creation is constrained by the need of each judge to operate in a way generally consistent with the broader legal discourse and persuasive and attractive to other judges. 49 What is required, the authors argue, is a "coordinating idea" -one that "can be communicated to, and followed by, a large number of dispersed individuals within the judiciary" (p. 242). Only ideas that are simple, clear, and incrementally connected or related to existing legal doctrine have sufficient appeal for members of the role-bound group that forms the federal judiciary to become successful "coordinating ideas." 50 In the prison reform cases, Feeley and Rubin argue, the coordinating idea developed by judges was the concept of the "moral, legally justifiable prison" (p. 239). More particularly, the authors contend, judges adopted a two-prong solution to the policy problem created by southern prisons (and later applied this 48. See pp. 162-71. The authors contend that this kind of judicial imposition of national norms would seem to run headlong into the obstacle of federalist constraints on federal power. See pp. 171-203. But, they argue, "[i]f hundreds of federal judges were willing to reject federalism, they must have perceived or sensed that this principle is not as hallowed as our public rhetoric suggests." P. 177. The authors conclude, after sustained attention, that, " [i] n fact, what is wrong with federalism is that it has become obsolete." Id. For scholarly reactions to the authors' antifederalism arguments, see sources cited supra note 17.
49. Pp. 226-52. The authors concede that their description of doctrinal creation, which does not include any determinative guidelines for any judge who is making doctrine, runs headlong into some concepts of "the rule of law." Specifically, they note that it conflicts with a conceptualization of the rule of law that requires that "'government in all its actions is bound by rules fixed and announced before -rules which make it possible to foresee with fair certainty how authority will use its coercive powers in given circumstances.'" P. 347 (quoting F.A. HAYEK, THE ROAD TO SERFDOM 80 (15th ed. 1994) ). But Feeley and Rubin argue that this concept of the rule of law, is, like any concept of federalism as a constraint on judicial power, outdated. Instead, "[a] modern version of the rule of law . . . incorporates the concept of constraint, but jettisons the idea that the constraint must necessarily consist of fixed, preestablished rules. To locate the sources of constraint, we must examine contemporary attitudes and governmental arrangements." P. 350.
50. This section of the book was published, in somewhat different form, as Edward Rubin & Malcolm Feeley, Creating Legal Doctrine, 69 S. CAL. L. REV. 1989 REV. (1996 . [Vol. 97:1994 solution to nonsouthern prisons): requiring, first, that prisons be designed to further rehabilitation of the prisoner, and second, that they be bureaucratically organized, capable of declaring, implementing, and observing the implementation of policy changes.
Implementation: Once judges have made policy by creating doctrine, say Feeley and Rubin, they must implement that policy (pp. 297-335). Indeed, the authors name "administrative implementation" "an integral aspect of the policy-making process" (p. 299). Moreover, it is "probably the single most controversial" part (p. 299). In the prison cases, Feeley and Rubin argue, it was because the very "notion of prisoners' rights was simply incomprehensible" to many wardens who thought of inmates as "slaves of the state" (p. 301) that judicial implementation was so "decisive[ ] and comprehensive[ ]" (p. 299). Judges got drawn into undertaking a "type of organizational therapy whose purpose was to transform the institution's collective understanding of itself" (p. 302). The two principal strategies they used were familiar administrative methods: imposition of standards (pp. 303-07) and appointment of "special masters," as a sort of administrative staff, used in appropriately diverse ways: "as informants, always, as consultants and advisors to the tractable, and as supervisors or punishers of the intransigent." 51 Having surveyed the components of judicial policymaking both in the prison cases and more generally, Feeley and Rubin next place such policymaking in the broader context of modern attitudes about government. They argue that the courts' actions in the prison cases exemplify what they see as the modern conception of the role of government, in which "[t]he state is held responsible for social problems and is expected to combat them by developing new governmental programs" (p. 23). The method we as a polity have chosen for government to carry out its new duties is administrative -"the conscious, coordinated effort of a central authority that represents our entire political community" (p. 343). To tell judges that they may not make policy, or to require them to be constrained by structural principles of federalism and separation of powers, "particularly when other branches have abandoned them, [would] simply exclude[ ] the courts from the modern governmental process" (p. 344). Feeley and Rubin conclude it would be descriptively silly, 51 . P. 310. Feeley and Rubin argue that such implementation appears to contradict another "constitutional fixture: the separation of powers." P. 311. But, seeking to avoid accusing hundreds of judges of simply ignoring this contradiction (an explanation they characterized as premised on mass judicial "brain fever," p. 217), the authors undertake an extensive review of claims that separation of powers in fact poses an obstacle to active implementation efforts. They conclude that it does not, for a variety of reasons, including that the subject entities were "states, not coordinate federal branches," and "that the checks-andbalances doctrine pointed in the opposite direction, that social circumstances had so clearly changed, and that broad-ranging implementation powers were traditional judicial functions." Pp. 329-30. and normatively wrong, to believe courts are appropriately excluded in this way. Instead, we should acknowledge that " [w] hile certain disadvantages attend their [policymaking] efforts . . . the courts have certain strengths as well, and are fully able to function in this dominant mode of modern governmental action" (p. 388).
II. BEYOND THE JUDICIARY: THE LITIGATEDNESS OF LITIGATED REFORM
As is evident from the above description, Judicial Policy Making and the Modern State "really combines two different books," 52 the first about litigated prison reform, and the second about judicial policymaking. In a recent review, Donald Dripps comments that the second book is not completely justified by the first -that is, that the facts of court-supervised prison reform as Feeley and Rubin present them don't fully support their claims about the desuetude of federalism and separation of powers, and their reconceptualization of the constraint imposed by the rule of law. 53 My criticism goes deeper: it is that the authors' theory obscures rather than illuminates the facts. Feeley and Rubin's theoretical vision is so tightly focused on judges and doctrinal creation that they seem nearly blind to most of the other relevant players and the rules and contours of other types of court action. This defect mars their account both of litigated prison reform in particular and of litigation as a realm of policy disputation and resolution in general. Obviously, it is beyond the scope of this review to complete the picture. But I can offer some, limited, description of how the first generation of prison cases were shaped not only by judicial doctrine creation, but also by the identity, goals, resources, and strategies of some of the nonjudicial participants, 54 54. My approach builds on the work of Colin Diver. In a 1979 article, Diver writes of structural reform litigation as a "component of the continuous political bargaining process that determines the shape and content of public policy," Diver, Judge as Powerbroker, supra note 12, at 45. He begins by discussing the rules of litigation, and the non-judicial players in the cases, id. at 64-76. But this description simply sets the scene for Diver's analysis of the ways in which "institutional reform litigation . . . presents the power-conscious trial judge with numerous opportunities to influence directly the distribution of effective power within the institutional defendant," id. at 88, and of the factors contributing to and limiting the legitimacy of such a role. Thus the judge stays at the center of the inquiry.
For a discussion of individual inmate litigation that seeks to broaden the prevalent focus on judges and to cover other "players and processes," see THOMAS, PRISONER LITIGATION, supra note 29, at 155-90, especially id. at 155 ("The general image promoted of processing prisoner litigation by media accounts and implied by critics entails a two-stage process: the prisoner writes the story, and then sends it to the judge who decides the case. This image promotes only a two-stop tour, the first offering a cursory glimpse of the prisoner's story- [Vol. 97:1994 gation. 55 I look especially at two topics -settlement and plaintiffs' counsel. Feeley and Rubin mention both in some of their case studies, but not in their proffered interpretation and theoretical account of the prison cases and of judicial policymaking more generally.
Settlement. The rules governing entry of various types of contested federal court orders set up substantial limits on the discretion of trial judges. Before awarding damages in a case, for example, a trial judge must articulate the applicable legal rules of liability and damages (subject to de novo appellate review), and she must base her decision on what she believes are the most likely facts in light of record evidence (generally subject to more deferential appellate review). 56 Before issuing an injunction against a governmental entity, a trial judge must, likewise, articulate and apply a rule of liability. In addition, moreover, the injunction is subject to far more substantial limitations than the award of damages. It must simultaneously "so far as possible eliminate the [unconstitutional] effects of the past as well as bar like [unconstitutionality] in the future," 57 and yet be "no broader than necessary" to accomplish this end. 58 Appellate policing of the trial judges' chosen balance between cure and intrusion is deferential, 59 but the trial judges' obligation to attempt the contradictory task exists nonetheless.
Until 1996, when Congress rewrote the rules for cases about the conditions of confinement in prisons, jails, and juvenile facilities, 60 document, and the second paying brief homage before the shrine of the judicial decision. The organizational processing, however, is far more complex."). See also Turner, When Prisoners Sue, supra note 46 (providing an empirical study of inmate litigation, including causes, processing, and results).
55. The connection between procedural rules and litigation practice and outcomes has been the topic of much interesting scholarly work. See, e.g., Stephen C. Yeazell, The Misunderstood Consequences of Modern Civil Process, 1994 WIS. L. REV. 631, 647 (arguing that the impact of the Federal Rules has been that "control of litigation has moved further down the legal food chain -from appellate to trial courts, and from trial courts to lawyers"); Carter, supra note 5 (describing how the Federal Rules impact civil rights). These rules have not been neutrally derived, but are rather themselves the result of political contests occurring in many fora, from the Congress to the trial courts to the federal Rules committees to the Supreme Court. § § 801-810 (Apr. 26, 1996) (codified in pertinent part at 18 U.S.C. § 3626 (1997 Supp.) ("PLRA")). For discussion of the PLRA's provisions, see infra notes 170-177 and accompanying text.
all this changed when a court handed down its order as part of a settled outcome. By settling, the parties preempted the need for the judge to make liability findings, issue remedial orders, or both. Settlements do not require formal proof or legal argument. When parties settle remedial issues in a civil rights injunctive suit they usually submit their agreement to the court in the form of a proposed court order; on adoption by the court the settlement becomes enforceable by and against the parties to the same extent as contested orders based on pleadings, briefs, and record evidence. Such consent decrees have frequently incorporated terms that a judge could not lawfully include in a contested order. 61 In addition, consent decrees are more permanent than contested orders. 62 And while judges were not supposed to (and did not quite) rubber stamp consent decrees, 63 the pre-1996 rules governing acceptance of a prison or jail conditions consent decree by a trial judge were far from strict. A decree needed only "spring from and serve to resolve a dispute within the court's subject-matter jurisdiction [,] . . . 'com[e] within the general scope of the case made by the pleadings,' and . . . further the objectives of the law upon which the complaint was based." 64 Finally, a judge must examine any settlement of a class action litigation to guard against the possibility that plaintiffs' counsel have sold out some or all of their clients' interests too cheap. 65 The ordinary litigation incentives favoring settlement operate strongly for parties and judges in structural reform cases. Settle- Miami, 664 F.2d 435, 440-42 (5th Cir. 1981) . 64. Firefighters, 478 U.S. at 525 (citation omitted). 65. That is, the judge must find that the action satisfies the requirements for class disposition, see FED. R. CIV. P. 23, including that there are no intra-class conflicts, see Amchem Prods. v. Windsor, 521 U.S. 591, 621-28 (1997) , and must declare the settlement "fair, adequate, and reasonable." Officers for Justice v. Civil Service Commn., 688 F.2d 615, 625 (9th Cir. 1982 ) (describing this formulation as the "universally applied standard"). This second standard is a judicial gloss on the requirement set out in FED. R. CIV. P. 23(e) that "[a] class action shall not be dismissed or compromised without the approval of the court." [Vol. 97:1994 ment saves the enormous expense and uncertainty of trial and appeal, and it gives the parties augmented control over the specifics of a remedy. More speculatively, defendants who agree to a decree may transform themselves in the eyes of the public, and even in their own eyes, from "lawbreakers to law implementers." 66 And there are also more situation-specific incentives. Plaintiffs or their counsel, and judges, may push especially hard for settlement if they believe that necessary institutional change requires the cooperation of the defendants, which is more easily obtained by consent than by judicial fiat. 67 Another frequently remarked dynamic favoring settlement in institutional reform cases, duly noted by Feeley and Rubin, is the high level of cooperation by defendants (pp. 59-62, 116, 373-74, 378) . The explanation seems clear: defendants, who are government officials operating under fiscal and political constraints, frequently win by losing. The result of a consent decree can be more resources and freedom from entrenched restrictions on changes in policy and practice. "The court is making me do it" trumps many ordinary political considerations. 68 In the particular context of prison litigation, defendants were often themselves interested in the professionalization, and concurrent bureaucratization, of the prisons under their supervision. 69 Finally, with a consent decree, defendant officials can even gain a power, unavailable through the ordinary political process, to bind their successors. 70 , at 78, 79 ("To be sure, we used 'court orders' and 'consent decrees' for leverage. We ranted and raved for decades about getting federal judges 'out of our business'; but we secretly smiled as we requested greater and greater budgets to build facilities, hire staff, and upgrade equipment. We 'cussed' the federal courts all the way to the bank.").
69. tion has frequently been, to use Marc Galanter's coinage, "litigotiation" -"the strategic pursuit of a settlement through mobilizing the court process." 72 Of course, that the parties are able to reach agreement on all or part of the questions of liability or initial remedy does not mean that the case is over, or that contested litigation ceases. Enforcement is where the action is, in corrections as in other complex mandatory injunction cases, 73 and a case can settle easily but be hard-fought post-judgment. 74 Even a judge who was not involved during settlement negotiations may become a central actor during enforcement. Moreover, judges frequently do play a substantive role in encouraging and crafting complex settlements of all kinds, including consent decrees, both actively and indirectly through the parties' surmises or knowledge about a judge's substantive inclinations. 75 But even so, no consent judgment is the pure result of judicial decisionmaking. Decrees develop out of the complex interplay of the judges' promotion of settlement 76 tions as to the outcome of litigation 77 and varying stakes and information. 78 A "microanalysis" of cases that looks chiefly at judicial doctrine creation fails to notice the significant explanatory value of these crucial factors.
Feeley and Rubin do comment on the pre-judgment settlement of one of their five case studies, noting that the sheriff of the Alameda County jail "helped write specifications into the consent decree that went well beyond anything the court would have ordered" (p. 363). But none of their other featured cases settled without a judicial determination of liability, which probably makes them quite unusual. And, correspondingly, the authors' theoretical account simply does not incorporate settlement as a concern. It seems unlikely that this omission is mere oversight -settlement is too obvious and remarked a feature of institutional reform litigation. Perhaps it was their very desire to legitimate judges as policymakers that led Feeley and Rubin to slight aspects of the prison cases in which judges were so far from being the lone policy mouthpieces. If the "policy" embodied in a court decree is the result of a complex interaction between the parties and other political players, the judge, and the rules of litigation, it does not look like the kind of independent, principled, reasoned elaboration that the strongest defenders of judicial action highlight. 79 (On the other hand, perhaps its legitimacy as policy is enhanced, because it was not imposed on the polity but came out of the negotiations and consent of democratically accountable officials.) Whatever the source of the theoretical lacuna, the prison cases simply do not support Feeley and Rubin's single-minded consideration of how judges act when they decide cases and originate remedies; understanding the cases calls for analysis of the other ways court judgments and outcomes are derived, along with an assessment of the differing contours and relative importance of contested judgments and settlements.
Plaintiffs their final chapter, but they omit these nonjudicial actors from their judge-centered theoretical framework. This omission obviously compounds the authors' failure to take account of the prevalence of settlement, because the litigants necessarily have an overwhelming effect on the shape of settled outcomes. But non-judicial parties are important to understanding fully litigated cases, as well. I focus here on plaintiffs' lawyers, a particularly crucial set of players because our system of procedure makes the plaintiff, by counsel, "master of the suit." 80 In particular, the rules of litigation largely confine judicial response to the record developed and the arguments presented by the parties; for a plaintiff's judgment, there must be a connection between the order a court issues, and the claims, evidence, and requested relief plaintiffs' counsel submits. Thus, unlike efforts to urge new executive or legislative policy, litigation gives those seeking change a formal and unique ability to shape the contest. In addition, class-action litigation creates a particularly distant relationship between the real parties in interest (here, the prisoners) and their champions (class counsel). 81 Accordingly, the identity, priorities, litigating strategies, and resources of plaintiffs' counsel have been of great importance to the shape and success of litigated prison reform. 82 The district judges who eventually oversaw the litigated reform of prisons could decide the cases, if those cases did not settle. But judges could not easily (or appropriately) put together the evidentiary records needed to survive an appeal, and they did not, in fact, themselves invent the legal theories underlying their decisions. Rather, they generally acted by 80. FLEMING JAMES, JR., GEOFFREY C. HAZARD, JR., & JOHN LEUBSDORF, CIVIL PROCE-DURE 542 (4th ed. 1992) .
81. Nonlawyers may represent themselves in individual lawsuits, but statutory bans on the practice of law by nonlawyers mean that only lawyers may represent other people, so only lawyers may serve as class counsel in a class action. Once appointed as class counsel, a lawyer is ethically obligated to serve the interests of the entire class, not any individual member in it; given the difficulty of ascertaining what a class of people as diverse as inmates actually wants, this means that even a lawyer who seeks direction from the class (as many lawyers do not) is somewhat on his or her own. See Deborah L. Rhode, Class Conflicts in Class Actions, 34 STAN. L. REV. 1183 REV. (1982 . PRISON J., Mar. 1985, at 3, 11 ("[I] t is likely that cases will succeed or fail not on the basis of how unconstitutional the conditions are, but on the basis of how resourceful the lawyers and experts are."); JOEL F. HANDLER, SOCIAL MOVEMENTS AND THE LEGAL SYSTEM: A THEORY OF LAW REFORM AND SOCIAL CHANGE 35 tbl. 1.6 (1978) [hereinafter HANDLER, SOCIAL MOVEMENTS] (identifying numerous characteristics of law reform groups that bear on the probability of success in their reform efforts, including their size, funding, institutional affiliation, technical expertise, and political resources); WAYNE N. WELSH, COUNTIES IN COURT: JAIL OVERCROWDING AND COURT-ORDERED REFORM 40-41, 49-53, 62-63, 79 (1995) (analyzing the difference in the profile of jail reform litigation conducted by different types of plaintiffs' counsel); see also Sturm, Lawyers at the Prison Gates, supra note 13 (examining characteristics, strategies, and interests of various groups of plaintiffs' counsel in correctional cases, including the ACLU National Prison Project, the Youth Law Center, legal services organizations, law firms, and law school clinics). [Vol. 97:1994 following a path proposed by plaintiffs' counsel and by building on the foundation laid at trial.
See Alvin J. Bronstein, Prisoners and Their Endangered Rights,
It is true, as Feeley and Rubin set out (pp. 59, 61, 81, 100) , that reform-minded judges sometimes initiated the early prison cases, usually by turning the individual petitions of one or more inmates into the basis of a class action. But even in such circumstances, the judges began by appointing appropriate lawyers (frequently handpicking them for their expertise), and then quickly resumed the traditional stance of arbiter rather than originator. Federal District Judge William Wayne Justice started the Ruiz litigation in Texas by consolidating several inmate petitions, including at least one by a well known inmate "writ writer." He explained fifteen years later that the purpose of his next step -choosing a skilled and aggressive plaintiffs' lawyer for the inmates -was to put the job of developing the inmates' case back in counsel's hands, to "accord with the goals and aspirations of our adversarial system of justice." 83 To assess the contribution of plaintiffs' lawyers in the early prison cases, one must first understand their background as participants in the civil rights movement. Feeley and Rubin state elliptically that "the basic relationship between the civil rights movement and prison reform is causal" (p. 159), but they do not, in fact, discuss the civil rights movement. Rather, they spend a page or two describing a series of judicial actions -doctrinal developments that "were part of the effort to secure decent treatment for black citizens in general" (p. 159), and Brown v. Board of Education, to which they ascribe a metaphysical impact:
[T]he case that was most important for placing prison reform on the judicial agenda was Brown itself, whose moral message was the fountainhead of our postwar constitutional jurisprudence. . . . [Brown's] real meaning was that America would finally fulfill the broken promise of its founding, that the full panoply of rights would be extended to everyone, including the people it had formerly enslaved. [p. 160] The authors do not find Brown's specific antisegregation holding terribly important in the prison context (p. 160), but focus instead on its transformative moral message, which "produce[d] a sort of legal epiphany for federal judges" (p. 160). What Feeley and Rubin leave out are the complex and much less judge-focused ways in which the civil rights movement contributed to the commencement and early history of litigated prison reform. The civil rights movement as a whole both depended on and spurred the project of litigation as an engine of social change, 84 SUPREME COURT, 1936 -1961 (1994 ; MARK V. TUSHNET, THE NAACP'S LEGAL STRATEGY AGAINST SEGREGATED EDUCATION, 1925 EDUCATION, -1950 EDUCATION, (1987 .
Civil rights lawyers got involved in the prison cases in a variety of ways. A number of the lawyers who represented plaintiffs in the core cases of the movement -school desegregation, voting rights, criminal defense of civil rights protestors, and the like -started doing prison litigation after, in a sense, "follow[ing] their clients into jail." 85 The NAACP Legal Defense and Education Fund (the organization, often called "LDF" or the "Inc. Fund," that represented African Americans in many of the well known litigation efforts of the civil rights era) 86 was the first national group to become heavily involved in attempts to reform prisons through litigation. In one early foray into prison litigation, LDF lawyers brought damage actions over the treatment of civil rights protesters in Mississippi's notorious Parchman farm prison. The same lawyers subsequently brought Gates v. Collier, 87 a broad-gauged reform litigation challenging segregation and conditions at Parchman. 88 More generally, LDF's initiation of prison litigation was part of its major effort in the mid-1960s to expand the organization's docket beyond explicitly racial claims to cases relating to poverty, crime, and related issues. 89 REV. 207, 216-18 (1976) . For example, Sanford Bishop (now a member of Congress) was a young lawyer from Georgia who had received an LDF-initiated fellowship for African Americans at historically white law schools in the South. After working for LDF for a year in New York, he went back to Georgia, where he worked on LDF's cases. It was at LDF's request that he took on the Georgia prison litigation, Guthrie v. Evans, Civ. A. No. 3068 GEORGIA PRISONS 22-23 (1991) ; GREENBERG, CRUSADERS, supra note 33, at 458, 601. [Vol. 97:1994 however, when the staff lawyers responsible for the cases left LDF, it essentially ended its prison and jail litigation efforts. 91 Joining LDF in the early days of litigated prison reform was the American Civil Liberties Union. 92 The ACLU was plaintiffs' counsel for at least two of the major prison desegregation lawsuits in the late 1960s, 93 but its lawyers did not start doing broader prison conditions suits for several years. By 1971, the ACLU supported two small prison litigation projects. 94 After the Attica riot, that year, 95 the public -and, crucially, philanthropic foundations -showed increased interest in prison conditions. 96 In 1972, the foundations funding the ACLU's two small projects proposed merging them; the ACLU's National Prison Project was the result. 97 The Prison Project immediately became a force in the national litigated reform movement, serving as counsel in a state-wide prison case in Alabama, and then in cases in Rhode Island, Tennessee, and New Mexico. It has remained the leading national inmates' litigator. 96. The National Prison Project was funded at its start by the Field Foundation, the Stern Family Fund, and the Playboy Foundation; it soon gained more ample support from the Edna McConnell Clark Foundation, and was, in fact, Clark's largest grantee for a time. Bronstein interview, supra note 94. On the importance of foundations in building a support structure for law reform litigation, see, for example, CHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND SUPREME COURTS IN COMPARATIVE PERSPECTIVE 58-59 (1998) [hereinafter EPP, THE RIGHTS REVOLUTION].
97. Bronstein interview, supra note 94. 98. In 1995, the National Prison Project was involved in at least one case in 30 of the 43 states or territories whose prisons were subject to court orders to improve conditions. See ACLU National Prison Project, Status Report: State Prisons and the Courts (1995) , in 3 PRIS-ONERS AND THE LAW app. B at 109-42 (Ira P. Robbins ed., 1998).
Finally, other "public interest" lawyers 99 handled prison cases as well-especially lawyers from the large array of new legal services offices that received federal funding starting in 1965. 100 Although the Reagan budget cuts of 1981 reduced their involvement, 101 legal services offices were important players in the first years of the litigated reform movement; they were regular, if not leading, litigators of prison cases, and the primary litigators of jail cases around the country. 102 In 1996, Congress basically ended the role of legal services programs in prison reform by prohibiting use of federal legal services funding for class action litigation and the representation of prisoners. [ Vol. 97:1994 Whatever their organizational home, the repeat plaintiffs'-side prison litigators shared information and strategy, both informally and formally. For example, in 1972, the federal Office of Economic Opportunity and the Ford Foundation gave a grant to the American Bar Association to start up the National Resource Center on Correctional Law and Legal Services, a "backup center," which could provide legal services lawyers with advice and model pleadings. 104 Between 1970 and 1990, the National Clearinghouse for Legal Services also published relevant articles and descriptions of jail and prison cases in its Clearinghouse Review and made pleadings available to legal services lawyers. For several years in the early 1970s, the American Bar Association's Young Lawyers Section and its Commission on Correctional Facilities and Services published the Prison Law Reporter, which reported on judicial decisions, reprinted plaintiff's briefs and other pleadings, and published topical bibliographies and news of various organizations' activities. And from 1978 to 1981, the National Prison Project, among other groups, supported a similar publication called Prison Law Monitor. Notwithstanding all this communication, the varying resources, goals, and strategies of these groups also shaped prison litigation's history, affecting what claims the groups made, what violations were found, and the eventual remedies chosen. 105 For example, LDF pioneered the argument that conditions in a given facility or part of a facility violated the Eighth Amendment. 106 The ACLU, by contrast, maybe because of its civil liberties background, focused on due process issues in its early prison cases. 107 Once the ACLU broadened its approach, it began to emphasize overcrowding, per-haps because of an interest in encouraging decarceration techniques such as alternative sentencing and early release, 108 and perhaps because the threat of overcrowding remedies unpalatable to prison officials, such as population caps, induced defendants to make settlement concessions in other areas. 109 Cases brought by legal services offices tended to be more limited, perhaps because prison litigation was not their primary purpose. 110 And because they relied on government rather than foundation funding, legal services offices were more subject to political pressure. 111 To illustrate how discussion of the prisoners' lawyers might have deepened Feeley and Rubin's account, consider the Arkansas litigation, to which the authors devote a good deal of attention. As they note, federal District Judge J. Smith Henley was a particularly active presence in several of the Arkansas cases (pp. 56-73), and the defendants were especially willing to admit, on the record, to their own problems (pp. 60-61). Nonetheless, the series of cases about conditions in Arkansas' prisons stayed very limited for their first five years, as attorney after attorney was appointed to represent the inmates. It was not until the fifth case that Judge Henley appointed a civil rights lawyer as plaintiffs' counsel, when he chose Philip Kaplan, an LDF cooperating attorney who had litigated numerous school desegregation cases in Arkansas. 112 As Feeley and Rubin describe, Kaplan and his appointed co-counsel Jack Holt 113 broad- Supp. 621 (E.D. Va. 1971) , the landmark prison discipline due process case, was litigated by Philip J. Hirschkop of the ACLU.
108. See pp. 375-76 (describing one prisoners' advocate's "pincer strategy" of driving up the costs of prisons while promoting nonincarceration alternatives).
109. 113. Holt was a "local lawyer with extensive experience as a criminal prosecutor and inpeccable conservative credentials." P. 61. When he was elected (not appointed, as Feeley and Rubin state, p. 62) Chief Justice of the Arkansas Supreme Court, in 1984, he was the third member of his extended family to serve on that court. His father had been Arkansas Attorney General for three terms. See Holt, Top Judge in State Since '84, Retiring Sept. 1, ARK. DEM.-GAZETTE, May 13, 1995, at 1A . But while Kaplan was the first plaintiffs' counsel in the Arkansas prison cases who was a civil rights lawyer, Holt was not the first laywer appointed to represent the inmates who had a gold-plated membership in the legal establishment. In the second of the Arkansas cases, Jackson v. Bishop, 268 F. Supp. 804 (E.D. Ark. [Vol. 97:1994 ened the Arkansas litigation to include a Thirteenth Amendment attack on the prison systems' use of forced labor, an Eighth Amendment attack on its general conditions and practices, and an Equal Protection Clause attack on its system of race segregation (p. 62). Where the earlier stages of the litigation had been short-lived and piecemeal, this fifth stage was the occasion for more intrusive relief of far longer duration. What Feeley and Rubin fail to note is that the inspiration and support for this comprehensive approach came from LDF staff: according to a history of LDF, 100 YALE L.J. 1239 , 1252 (1991 . And Steele Hays, the lawyer Judge Henley appointed in the fourth case, Holt v. Sarver, 300 F. Supp. 825 (E.D. Ark. 1969) ("Holt I") , was the son of a long-time Arkansas congressman; he was appointed to the state judiciary the same year he represented the inmates (and was eventually elected to the Arkansas Supreme Court, where he served for years alongside Chief Justice Holt). See Brief Sketches of Judges on State Supreme Court, ARK. GAZETTE, July 23, 1990, at 6A; Editorial, For Justice Hays Again, ARK. GAZETTE, Oct. 14, 1990, at 2C. 114. GREENBERG, CRUSADERS, supra note 33, at 457. 115. In the interests of full disclosure, I should note that I served as a trial attorney in the Special Litigation Section of the Civil Rights Division from 1995 to 1998 and that much of my work there was on jail and prison litigation.
116. The Department did bring a number of criminal prosecutions of prison guards, for violation of inmates' civil rights, as early as the 1950s. See sources cited supra note 25.
117. See Title III of the Civil Rights Act of 1964, 42 U.S.C. § 2000b (1994) ; HANDLER, SOCIAL MOVEMENTS, supra note 82, at 114-15 (arguing that the Civil Rights Act of 1964 reflected Congress's recognition that "the courts and social-reform groups could not fight desegregation battles alone"; "[t]he federal government . . . would, it was hoped, . . . relieve some of the burden on the civil-rights organizations") (citation omitted). In addition, the Attorney General had enforcement authority under Title VI of the Act, which provided that "[n]o person . . . shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance." Title VI of the Civil Rights Act of tional desegregation lawsuit in 1969, 118 the Justice Department soon got into the prison and jail desegregation business in a fairly serious way, initiating its own desegregation investigations and lawsuits 119 and intervening in a number of privately initiated desegregation lawsuits. 120 Justice Department authority to participate in more general conditions cases was somewhat shaky. 121 Nonetheless, the Civil Rights Division typically used the occasion of desegregation lawsuits to reach more general conditions as well, whatever the technicalities of litigating authority. 122 For example, [Vol. 97:1994 the Department relied on its Title III desegregation authority to intervene in 1971 in the second of the statewide prison conditions cases, Gates v. Collier, which dealt with the Mississippi State Penitentiary at Parchman. 123 Once a part of the case, the Department challenged the conditions at Parchman on grounds moving far beyond the Equal Protection Clause. 124 In addition, through the 1970s, the Department was asked or ordered by numerous judges to appear in various kinds of non-desegregation institutional reform cases, including jail and prison conditions cases, and it appeared in others on its own initiative. 125 In total, prior to 1980, the Department of Justice was either plaintiff, plaintiff-intervenor, or amicus (almost always "litigating amicus," participating in discovery, negotiation, and presentation of evidence) in more than ten of the largest and most comprehensive prison cases (four of which had desegregation components) 126 and in a number of jail cases. 127 Assessment of the Department of Justice's resources, goals and strategies aids a great deal in understanding the shape of litigated prison reform. 128 When the Civil Rights Division was involved, general conditions cases could more easily be statewide, and more comprehensive, because the Division called upon the FBI to perform statewide investigations and paid the (very high) expenses of such comprehensive litigation, including expert fees. 129 Even when the Division did not seek, or was not successful in seeking, to widen the issues past desegregation, the consent decrees the Division negotiated typically required the defendant jail or prison to devise a standardized scheme for assigning inmates to housing and custody and security levels. 130 Such "objective classification" is a substantial safeguard against segregation, but it is also much more. Penologists consider "objective classification" a significant reform measure contributing to prison safety as well as regularity (and lack of favoritism) because it forces prison officials to gather and use individual information about each inmate and his or her background and adaptation to prison life. 131 This kind of decree provision contributed to the "bureaucratization" that Feeley and Rubin, like other scholars, identify as an important outcome of litigated prison reform. 132 Most significantly, though, the Civil Rights Division's participation was subject to political changes to an even greater extent than the activities of legal services offices. The inauguration of the Reagan administration halted Justice Department initiation of new lawsuits, at least for several years, 133 and the Department even switched sides in a number of its ongoing litigations. 134 Consideration of the nonjudicial participants in litigated prison reform not only augments Feeley and Rubin's factual account of the movement, it also enables more nuanced, and I think more accurate, interpretation of those facts. For example, Feeley and Rubin identify the difference between prisons in the South and prisons elsewhere as the "problem" that prompted litigated prison reform. They argue that it was this variance in penal philosophy that cued judicial embrace of prison reform, and that the judicial response to the southern variant of prison was homogenization, forcing the outlier southern prisons to conform to the national model. I think they greatly overstate the point. It is true that a number of prison systems of the former Confederate states -especially systems in Mississippi, 135 Arkansas (pp. 52-55), Louisiana, 136 and the major facilities in Texas 137 -were run for many years on a "plantation" model. 138 These self-financing forced-labor farm prisons were direct heirs to the slave plantation and the near-slavery systems of labor peonage 139 GOOD INTENTIONS 197-216 (1977) .
139. See Schmidt, Peonage Cases, supra note 22, at 650-55. As Schmidt describes, peonage was a system under which private employers forcibly conscripted laborers who they claimed had signed and broken labor contracts; in his description, it encompasses convict leasing as well. GEORGIA PRISONS 14-36 (1976) (describing a mixed system, with industries and farming at Reidsville, the largest Georgia facility, and other kinds of operations elsewhere; one quarter of the states' inmates were housed in county facilities to do road work). Moreover, many states that had once run either road or farm operations had ended them by the time of the onset of litigated reform. Alabama, for example, had largely ended its plantation system a few years prior to the onset of prison reform litigation. See Pugh v. Locke, 406 F. Supp. 318, 326 (M.D. Ala. 1976 [Vol. 97:1994 have done better to acknowledge. Road camp systems, in which inmates were spread around the state to work in chain gangs along county roads, were equally, if not more, common throughout the South.) But although the plantation model, and, more generally, southern prisons, were the subject of litigated attack and resulting reform, the historical evidence belies the claim that the litigated reform movement had its origins in the southern plantation prisons' deviance from a widely accepted national norm of what prisons should look like.
The evidence against this claim of origins is simple: the southern cases happened concurrent with, not earlier than, prison and jail cases all over the nation in which courts ordered remedies for unconstitutional conditions. In 1966, for example, a California district court issued an injunction regulating solitary confinement cells, which were an important instrument of control in that state's prison system. 142 The Second Circuit made a similar ruling relating to New York's system in 1967. 143 In 1969, Judge Raymond Pettine entered the first of many orders regulating conditions at Rhode Island's one-prison correctional system. 144 In 1971, a lawsuit on behalf of inmates at Attica over prison officials' post-riot abuse and interrogation won quick preliminary injunctive relief. 145 And it was only September 1972 when Ohio saw its first major prison decree in Taylor v. Perini, which governed many aspects of conditions at the Marion Correctional Institution, a facility that housed over 1300 inmates. 146 Moreover, though comprehensive data is not available, it seems that the majority of the earliest jail litigation was nonsouthern; 147 this regional pattern has continued into the present. 148 Besides, since Feeley and Rubin set up the issue not as one of fact, but of felt experience, it is even more significant that when contemporary observers wrote about early prison cases, they did not focus on the distinctive southern flavor of the plantation prison. [Vol. 97:1994 suasive power than Feeley and Rubin's incubator theory suggest themselves once the theoretical lens is widened so that sustained prison litigation is not conceptualized as primarily caused by judges' perception of a "problem." Looking, instead, at the interaction between sympathetic judges and a set of advocates who saw a potential for urging change by lawsuit and had both resources to bring case after case and expertise to work effectively within the legal frameworks governing both contested and settled orders, 152 I can propose several alternative explanations. Each is consistent, as Feeley and Rubin's southern incubator theory is not, with the nonsouthern flavor of jail orders, which were largely litigated by federally funded legal services offices spread around the country. 153 Perhaps the South was the site of the biggest and most sweeping judicial interventions into prison administration because the South was where LDF had cooperating attorneys interested in prison reform. Perhaps it was because the South was where the segregated prisons were most concentrated (in both plantation and nonplantation systems), giving the litigants and judges a clear doctrinal hook for a federal case. 154 Or perhaps it was that the Civil Rights Division focused its efforts on the South, where its desegregation authority was most helpful, and where judges sympathetic to civil rights litigation had by 1970 grown accustomed, in school desegregation cases, to looking to the Division for assistance in civil rights injunctive suits. 155 Or, to leave the realm of institutional answers for a moment, perhaps the South simply had worse prisons, so that a national trend toward litigated reform had its greatest impact there. Whatever the reason, it seems to me unlikely that its answer can be derived through a description so exclusively focused on judges. For these cases, Feeley and Rubin's theory obscures rather than furthers analysis.
AND FEDERAL ADULT CORRECTIONAL FACILITIES, 1995 (ICPSR 6953) [hereinafter BUREAU OF JUSTICE STATISTICS, 1995 PRISON CENSUS] (raw data available from the National Archive of Criminal Justice Data (visited June 1, 1999) <http://www.icspr.umich.edu/NACJD/ archive.html>). As with jails, I am including as "southern" the states of the Confederacy (see supra note 148 for list) and the District of Columbia (which houses its prisoners in Virginia).
152. National prison litigation shops not only had resources and expertise; they also had the geographic scope to bring lawsuits in districts whose federal judges were likely to hand down "some useful precedent." Bass interview, supra note 91. 
III. BEYOND THE JUDGE
As I stated at this review's outset, Feeley and Rubin have a great deal of company when they place the judge at the center of the action in litigated institutional reform. 156 At the same time, my advocacy of a more populated analysis is hardly new. As its footnotes reveal, this review has followed the lead of, particularly, Susan Sturm, who has written a rich set of articles about prison litigation. 157 More theoretically, it was more than fifteen years ago that Robert Cover described members of social movements as "jurisgenerative" -law-creating -and of judges as only, and derivatively, "jurispathic" -law-killing, by their choice of one or another legal visions presented to them. 158 And many political scientists and sociologists have long advocated "bottom-up" analysis of litigation as reform tool, focusing less on judges and more on litigants, less on courts altogether and more on disputes, wherever they occur. 159 In a fascinating recent book in this tradition, political scientist Charles Epp examines what he calls the American "rights revolution" of the 1960s, along with similar "revolutions" in India, Britain, and Canada. He concludes that "the common emphasis on constitutional provisions and judges is exaggerated" as a causal explanation for these law reform campaigns. 160 His comparative data undermine "judge-centered explanation [s] ," but buttress the account I have offered here -as he puts it, law reform by litigation "depends on resources, and resources for rights litigation depend on a support structure of rights-advocacy lawyers, rights-advocacy organizations, and sources of financing." 161 [Vol. 97:1994 Perhaps because most of the scholars examining civil rights injunctive cases as a special field of inquiry have been lawyers, not social scientists, they have not situated their work either in or in opposition to the political scientists' "decentered" scholarship. 162 Feeley and Rubin are certainly familiar with the debate between "bottom-up" and "top-down" approaches; Feeley, a political scientist, has been a long-time participant. 163 I therefore must add to my regret about their judge-centeredness an additional regret that they elected to forgo the opportunity to bridge the gap between literatures, by explaining the theoretical underpinnings of their approach. Still, if, as I have argued, litigated prison reform cannot support the conceptual framework Feeley and Rubin seek to impose on it, Feeley and Rubin's provocative book nonetheless contains many insights into courts and cases. It is an important contribution both to the scholarly debates about litigated reform of prisons and other institutions and to discussion of the phenomenology of judicial doctrinemaking.
While it would be foolish to "replace a theory of judicial control of the agenda with its mirror image, a theory of complete control by strategic litigators," 164 it is time, I think, to complicate the picture scholars draw of institutional reform litigation. The task is an important one: although litigated reform of governmental institutions is no longer exciting simply because novel, it remains a regular and consequential component of the interaction between the court system and the executive and legislative branches of state and local governments. 165 In the area of jails and prisons, litigated reform 162. I borrow this term from McCann, supra note 159, at 730. 163. See, e.g., Malcolm M. Feeley, Hollow Hope, Flypaper, and Metaphors, 17 L. & SOC. INQUIRY 745 (1993) .
164. EPP, THE RIGHTS REVOLUTION, supra note 96, at 22; Wasby, supra note 105, at 352 ("Litigation for social change . . . is often reflexive and far from completely planned, with many constraints on the planning of litigation campaigns, many detours along the road to organizational goals and much flexibility of action by both the litigation organizations and individual staff attorneys.").
165. There has, unfortunately, been a decided decrease in the amount of scholarly analysis of civil rights structural injunction cases in recent years, perhaps because of the oft-stated view that this type of lawsuit has become rarer. See, e.g., p. 145 (litigated reform of prison had by late 1980s "run its course"); Marcus, supra note 10, at 648. ("Chayes's focus on public law litigation seems ill-conceived because the incidence of the kind of lawsuits he had in mind -school desegregation and prison conditions cases -was waning even as he wrote."). It is true that the number of class action filings and of civil rights class action filings, brought both by prisoners and nonprisoners, followed a downward trend from their peak in the mid 1970s until the early 1990s (when the numbers leveled off, and even seem to have started increasing). See ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS (annual volumes for the years 1972-1997). But because institutional reform cases frequently last for many years, all that we can conclude from decreases in new class action filings is that their number probably is not increasing as fast as it used to -not that it is decreasing. The empirical work necessary to evaluate trends in injunctive litigation has not been done, but the claim of decreasing significance seems to me incorrect. While it is certainly true that school continues apace: 166 at last count, 27% of the nation's state prisons, housing 39% of the nation's state prisoners, and about 17% of the nation's jails, housing about 40% of the nation's jail inmates were under court order. 167 New focuses of correctional litigation include the needs of women inmates, 168 and inmates with disabilities. 169 Despite decades of practical and scholarly experience with institutional reform litigation, its causes, its successes, and its failures remain little understood. But the practice now has sturdy roots and corresponding staying power, and understanding its origins and contours is important on its own and as a way of illuminating law as a source of social change generally.
Scholarly interest in prison reform, and in institutional reform litigation more broadly, should be augmented by the recently en- [Vol. 97:1994 acted Prison Litigation Reform Act ("PLRA"), 170 which has significantly altered the rules of prison, jail, and juvenile facility litigation. Most notably, the PLRA radically curtails fee shifting, 171 and mandates that, like contested orders, consent decrees must henceforth rest on a judicial finding both as to constitutional violation and as to appropriate scope. 172 As a result of this second change, the PLRA requires parties who seek to settle prison cases to choose between "private settlement agreements," the substantive scope of which may be as broad as the parties agree but which are unenforceable in federal court, or substantively narrower but enforceable court orders. 173 The PLRA further requires "termination" of any order (uncontested or litigated) on motion by a party, if the ordered relief is more than two years old and no longer necessary to remedy a current and ongoing constitutional violation; 174 this new rule is provoking nationwide relitigation of previously quiet cases, with mixed outcomes. 175 As with efforts to understand the origins and history, analysis of the current trends in prison litigation will require careful examination of nonjudicial actors and the process and structure of the litigation; while the PLRA does alter the power of judges in correctional litigation, 176 its effect on the forms of bargaining and on the bargaining positions of the parties is far greater. 177 More generally, outside jails and prisons, there is a large amount of current litigation and ongoing court-ordered reform in the ar-eas of, for example, child welfare, 178 mental health 179 and mental retardation 180 facilities, juvenile correctional facilities, 181 public housing, 182 and public school funding. 183 And new areas of litigation are opening up. 184 At the same time, several important private funding sources of reform litigation have recently cut back their [Vol. 97:1994 support, 185 and opponents of the litigation continue to contest the appropriateness of litigated law reform and courts as forums for regulation of governmental institutions. 186 The PLRA may be just the first in a series of statutes aiming to limit reform litigation. 187 Institutional reform litigation is not a judicial movement but a political practice. 188 How courts began, and whether they continue, to be an arena for such litigation; how the litigation looks; and whether it succeeds or fails are functions not simply of judicial will and role, but of the goals, resources, and actions of many groups and actors, filtered through the rules of litigation. If scholars are going to be useful observers and analysts of this universe of cases, we must free ourselves from our long-bred urge to talk only about judges and open our eyes instead to the full range of participants and forces at work.
